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Adver sary Proceedi ng

THOVAS A. COUTS, Individually and
d/ b/ a AMERI CAN CARPET CLEANI NG,

Def endant .

SUPPLEMENTAL OPI NI ON

On Septenber 5, 1995, this Court gave a bench opinion
denying a notion to set aside default and default judgnent filed
by Thomas A. Couts, the debtor. This witten opinion

suppl enents that bench opi ni on.

Prior to the bankruptcy case, in September of 1993,

plaintiffs R chard and Jani ce Meganck sued the debtor in state
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court. The conplaint alleged the debtor's fraud, including
false and m sleading representations, in connection with a
contract for the sale and installation of carpeting for their
home, for which the plaintiffs nade a $3, 000 deposit. A $3,000
consent judgnent was entered agai nst the debtor on all counts of
t hat conpl aint on February 14, 1994.

The debtor, individually and as American Carpet Cl eaning,
filed a petition for chapter 7 relief on January 17, 1995. The
plaintiffs in turn initiated this adversary proceeding to
determ ne the dischargeability of the $3,000 judgnment under 11
US C 8§ 523(a)(2)(A). The present conplaint contains
essentially the same all egations of fraud and breach of contract
as the state court conplaint. The plaintiffs served a copy of
the summons and a conplaint on the debtor's attorney on Mrch
20, 1995. The chapter 7 trustee was al so served. However, the
debtor hinmself was not served.

The debtor did not answer or otherwise respond to the
conpl ai nt . The 30 day period for answering passed,! and a
default for failure to tinely plead or defend was entered by the

clerk of the court on April 27, 1995.2 The plaintiffs then noved

1 Bankruptcy Rule 7012(a).

2 Federal Rule 55(a), mnade applicable to adversary
proceedi ngs i n bankruptcy cases by Bankruptcy Rule 7055.
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for entry of a default judgnment pursuant to Local Bankruptcy
Rul e 2.19 and Federal Rule 55. The debtor's attorney was served
with a copy of the notion and a notice of opportunity to respond
on May 11, 1995. When the debtor did not respond, the plaintiffs
filed a certificate of no response on May 25, 1995. Judgnent by
default was entered agai nst the debtor on June 1, 1995.
Forty-nine days later, the debtor appeared for the first
time in the proceeding and filed the present notion. The debtor
argues that the default and default judgnment shoul d be set aside
on the ground that the plaintiffs' summons and conplaint were
never served upon the debtor as required by Bankruptcy Rule
7004(b)(9).° Additionally, the debtor seeks dism ssal of the
adversary proceeding on the ground that 120 days had passed

since the filing of the conplaint wthout service upon the

3 Federal R Bankr. P. 7004(b)(9) provides that service is
to be made

[ u] pon t he debt or, after a
petition has been filed by or
served upon the debtor, and unti
the case is dismssed or closed,
by mailing copies of the summons
and conplaint to the debtor at the
address shown in the petition or
statenent of affairs . . . and, if
the debtor is represented by an
attorney, to the attorney at the
attorney's post-office address.

(Enphasi s added.)



debtor. *

In response to the debtor's argunments, five days after the
debtor filed his nmotion and 127 days after the filing of the
conplaint, the plaintiffs served the debtor with all previous
pl eadi ngs.® The plaintiffs contend that the notion to set aside
the default and default judgment should be denied because the
debtor had actual knowl edge of the suit and has not been
pr ej udi ced.

Thus, the issue is whether the default and default judgnent
shoul d be set aside due to the plaintiffs' failure to properly

serve the debtor.

Both parties argue, incorrectly, that the sole issue is
whet her good cause exists to set aside the default. Feder al
Rul e 55 specifically states: "For good cause shown the court may

set aside an entry of default and, if judgment by default has

been entered, may likewi se set it aside in accordance with Rule

60(b)." (Enphasis added.) Here, a default judgnent has been

4 Federal Rule 4(j), as incorporated by Bankruptcy Rul es
7004(a) and (9).

5 Al though not raised by either party, it is unclear from
the record whet her a new summons was i ssued and served upon the
defendant, as the original summons had expired 10 days foll ow ng
i ssuance, under Bankruptcy Rule 7004(f).
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ent er

ed. Therefore, the requirenents of Federal Rule 60(b) nust

be net.

Federal Rule 60(b) provides, in pertinent part:

(b) M stakes; I nadvertence; Excusable Neglect; Newy
Di scovered Evidence; Fraud; etc. On notion
and upon such terms as are just, the court

my relieve a party . . . from a final
judgment, order, or proceeding for the
foll ow ng reasons: (1) m st ake,
i nadvertence, surprise, or excusabl e
neglect; . . . or (6) any other reason
justifying relief fromthe operation of the
j udgnent .

Whil e the decision to set aside a default judgnment is |eft

to the discretion of the trial judge, the Sixth Circuit has

est abl i shed standards for nmaking that decision. In United Coin
Meter Co., Inc. v. Seaboard Coastline R R, 705 F.2d 839 (6th
Cir. 1983), the Sixth Circuit stated:

In considering a notion to set aside entry of a
judgnment by default a district court nust apply Rule
60(b) "equitably and Iliberally . . . to achieve
substantial justice." Blois v. Friday, 612 F.2d 938,
940 (5th Cir. 1980)(per curiam. Judgnment by default
is a drastic step which should be resorted to only in
t he nost extreme cases. Where default results froman
honest m stake "rather than wllful m sconduct,
carel essness or negligence"” there is especial need to
apply Rule 60(b) liberally. Ellingsworth v. Chrysler,
665 F.2d 180, 185 (7th Cir. 1981). W agree with the
Third Circuit that the three factors which control the
decision of a Rule 55(c) nmotion to set aside entry of
default al so apply to a Rule 60(b) notion to set aside
entry of a judgnment by default:




"1. \hether t he plaintiff wi || be
pr ej udi ced,;

2. VWhet her the defendant has a neritorious
def ense; and

3. Vet her cul pabl e conduct of the defendant | ed
to the default."”

[ Farnese v. Bagnasco, 687 F.2d 761, 764 (3d Cir. 1982).]

United Coin, 705 F.2d at 844-45.

The United Coin case turned on the neritorious defense

factor. The district court had applied a "likelihood of
success" standard in determ ning whether the defendant had a
meritorious defense. See |d. at 845-46. The Sixth Circuit
found that standard to be erroneous and reversed, concl uding,
"I'n determ ning whether a defaulted defendant has a nmeritorious
defense "[l]ikelihood of success is not the nmeasure.' Rather

if any defense relied upon states a defense good at |law, then a

neritorious defense has been advanced." 1d. (quoting Keegel v.

Key West & Caribbean Trading Co., Inc., 627 F.2d 372, 374 (D.C.

Cir. 1980)).

The standards articulated in United Coin were applied to an

adversary proceeding in a bankruptcy case in Creditors Conm ttee

of Park Nursing Center, Inc. v. Sanuels (ln re Park Nursing

Center, Inc.), 766 F.2d 261 (6th Cir. 1985). |In Park Nursing,




Sanmuel s, a creditor and defendant in a preferential transfer
action brought by the creditors' commttee, noved for relief
from default judgment, challenging the first-class mail notice
provi sion of Bankruptcy Rule 704(c)(1) (now 7004(b)(1)). The
creditors' commttee had sent Sanuels a copy of the sunmmons and
conplaint by first-class mail to Samuels' wfe's residence

Sanuel s' | ast known address. Park Nursing, 766 F.2d at 262. At

the time, Sanmuels had separated from his wife and submtted a
change of address with the post office. Id. Ml addressed to
Sanmuels at his wife's residence should have been forwarded
However, Sanuels failed to respond to the conplaint, and
eventually a default judgnment was entered against him [d. The
bankruptcy judge rej ected Sanuel s' due process argunment and hel d
t hat Sanuels failed to show he had a neritorious defense to the
action. 1d. The district court affirmed. [Id.

The Sixth Circuit also affirnmed, finding that the first-
class mail notice provisions of the bankruptcy rules satisfied
due process requirenents in |light of Federal Rules 55(c) and
60(b) . Id. at 263. According to the Sixth Circuit, "If a
default judgnent in bankruptcy proceedings i s entered agai nst an
i ndi vi dual who, through no fault of his own, failed to receive
actual notice by first-class mail, then that judgnment should be

set aside under these rules upon a showing of neritorious



def ense. " Ld. Throughout the proceedings in Park Nursing,
Sanuels deliberately did not assert any defense to the
underlying action, electing instead to rely solely upon the
constitutional argunment. 1d. at 264. According to the court,
in maintaining that he need not show a nmeritorious defense
because the bankruptcy court |acked jurisdiction, Sanuels
ganbled that the first-class mail notice rule would be held
unconstitutional. 1d. Utimtely, it was a ganble which did

not pay off.

In light of the foregoing, in exercising its discretion in
t he present case, the Court considered the foll ow ng:

At the Septenmber 5, 1995 hearing on this notion, the
debtor's counsel told the Court that he had been served with the
plaintiffs' summons and conplaint; that he and the debtor
di scovered that the debtor hinself had not been served; and that
a deliberate tactical decision was made to utilize a "procedural
defense.” The debtor's counsel admtted that he was aware that
the plaintiffs were in the process of obtaining a default
judgnment, and that on or about June 20, 1995, he becane aware
t hat judgnment by default had i ndeed been entered. The debtor's

counsel also admitted that he deliberately waited until 120 days



passed before filing the present notion, so that there would be
grounds to have the case dism ssed after the default and the
default judgnent were set aside.

The Court reviewed the pertinent portions of United Coin

Meter with the debtor's counsel, and asked why there was no

affidavit of neritorious defense acconpanying the notion to set
asi de the default judgnent. The debtor's counsel's reaction was

that United Coin Meter was not on point. |In response to further

guestioning, the debtor's counsel conceded he did not feel the
debtor had a neritorious defense; otherw se, he explained, he
woul d not have adopted the procedural strategy.® The debtor's
counsel maintained that all discussion concerning a neritorious
defense was irrelevant, given that the plaintiffs failed to

satisfy the due process requirenent of service upon the debtor.

V.

It is clear that the debtor failed to receive notice by
first-class mail as provided by Bankruptcy Rule 7009(b)(9).

Al t hough the debtor's counsel's argunment denonstrates actual

6 But cf. Inre Manuel, 76 B.R 105 (Bankr. E.D. M ch. 1987)
(Di scussing the collateral estoppel and res judicata effect of
state court consent judgnments in M chigan, and holding that a
prior state court consent judgnent dismssing a fraud claimwi th
prejudice did not preclude relitigation in a proceeding to

determ ne di schargeability).




know edge of the conplaint on the part of the debtor, actua
knowl edge of a suit is not a substitute for proper service of
process and does not cure a technically defective service of

process. See Friedman v. Estate of Presser, 929 F.2d 1151,

1155-56 (6th Cir. 1991).

However, the anal ysis does not end, as the debtor woul d have
it, with a finding of defective service. Def ecti ve service
m ght constitute good cause sufficient to set aside the entry of
a default. But this case progressed past that point, and the
default has become final as a judgnent as a result of a
del i berate strategy by the debtor. Therefore, the Court is
bound to exercise its discretion in light of the factors

enunerated in the United Coin Meter and Park Nursing cases. At

the very | east, these cases require that in order to set aside
a default judgnment, the defendant nust make a show ng of
meritorious defense. It is on this point that the debtor's
argument fails.

Li ke the defendant Samuels in the Park Nursing case, the

debt or here ganbl ed. He took a calculated risk based upon a
techni cal readi ng of the Federal Rules, in deliberately choosing
to rely solely on a due process argunment while maintaining he
did not need to make a showi ng of a neritorious defense in order

to have the default judgnent set aside. The debtor's chosen
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strategy ignores applicable and binding precedent concerning
default judgnents.
Accordingly, the debtor's notion to set aside the default

j udgnment i s deni ed.

STEVEN W RHODES
U. S. BANKRUPTCY JUDGE

Ent er ed:
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